
 
 

 

July 16th, 2021 
 
The Honorable Diana DeGette   The Honorable Fred Upton  
2111 Rayburn House Office Building  2183 Rayburn House Office Building  
Washington, DC 20515    Washington, DC 20515  
  
Dear Representative DeGette and Representative Upton:  
 
On behalf of the American Psychological Association (APA),1 I would like to thank you for the 
opportunity to weigh in on your draft “Cures 2.0” legislation. As the 21st Century Cures Act represented 
a critical first step in modernizing the American mental and behavioral health system, we are 
optimistic that your bill will help overcome barriers to these services. We offer the following evidence-
based recommendations to strengthen this important legislation, and we would be happy to work with 
your staff on crafting language to effectuate our recommendations.  
 
Health Equity  
As you know, the COVID-19 pandemic both highlighted and exacerbated preexisting inequities in access 
to mental and behavioral health care. As the nation begins to turn the page on the current pandemic, APA 
agrees that planning is needed for future crises of this nature, which demands a sustained public health 
emergency response. The pandemic revealed the importance of building public health capacity to deploy 
emergency response teams to effectively deliver information and resources to underserved communities 
in a timely manner. Accordingly, APA applauds the inclusion of Sec. 102, titled “National Testing and 
Response Strategy for Future Pandemics.” APA has long called for enhanced federal leadership and 
investment in state, local, territorial, and tribal emergency response readiness supports including guidance 
to state and local authorities. We also encourage you to include provisions addressing research needs in 
the context of future pandemics, including effective risk communication and messaging. Such work could 
lead to more effective strategies for message framing that would be especially useful when pursued in 
collaboration with media sources and channels that are preferred by underserved communities.   
 
APA also applauds the inclusion of Section 203 (“Increasing Diversity in Clinical Trials”). In addition to 
the FDA report required in this section, APA also recommends requiring the National Institutes of Health 
(NIH) to prepare a report on its efforts to improve diversity in clinical trials. Further, racial, and ethnic 
disparities in NIH grant awards have been identified as a barrier to equitable clinical research. 
Psychological science can be leveraged to identify biases in the review process as well as determine the 
effectiveness of interventions in the peer review process, such as blinding of applications and 
standardizing review processes.  
 

 
1 APA is the nation’s largest scientific and professional nonprofit organization representing the discipline and profession of 
psychology, with over 122,000 members and affiliates who are clinicians, researchers, educators, consultants, and students in 
psychological science. 



 
 

 

Digital Therapeutics  
APA appreciates the inclusion of an FDA report to Congress on collaboration and alignment of digital 
therapeutics (DTx) regulation at Section 301. While this report is a good start, we believe that the FDA, 
particularly through its Digital Health Center of Excellence, should engage in a longer-term formal 
collaboration with HHS, CMS, and the Office of the National Coordinator for Health Information 
Technology (ONC). Specifically, we believe these agencies should consider a more holistic approach to 
DTx regulation that is not entirely premised on the medical device regulation model, as well as 
consideration of a fair and consistent reimbursement mechanism for evidence-based forms of DTx.   
 
This section should also include a requirement for consultation with the HHS Office for Civil 
Rights about potential changes to HIPAA and the need for patient data privacy protections for apps not 
subject to HIPAA rules.   Beyond making tweaks to the implementing HIPAA rules, a broader discussion 
may be necessary on whether updates to the statutory language are needed given recent advances in 
technology. Alternatively, some of those issues might be addressed in the HHS Secretary guidance 
proposed in Section 304 regarding use of “real world evidence” for conducting clinical research and 
regulating health care products and services.  
 
Telehealth and Integrated Care  
APA appreciates this bill’s recognition of telehealth’s value in expanding access to mental and behavioral 
health, as well as substance use services, in Sections 402 and 403.  The decisions by Congress and CMS to 
expand access to these services via telehealth represented a rare silver lining during the COVID-19 
pandemic, as it extended evidence-based care to many individuals in areas and communities that 
traditionally lacked access to these services. Audio-only telehealth has proven an especially important 
benefit to individuals residing in areas that lack accessible or affordable broadband Internet services, or 
who lack the technological familiarity with video conferencing platforms. We are concerned that this 
unprecedented expansion of coverage will be revoked once the current public health emergency ends.  In 
addition to establishing permanent coverage of audio-only services and removing unnecessary geographic 
and originating site restrictions, both telehealth and audio-only services should be reimbursed at the non-
facility rate.  Reimbursing at a lower rate would drive providers to push for in-person services, thus making 
it more difficult for many patients to access care. 
 
Accordingly, we hope that you will include provisions that permanently extend and expand these coverage 
flexibilities for mental and behavioral health services and substance use services, including coverage 
for audio-only services, coverage and reimbursement parity with in-person services, and elimination 
of the arbitrary and unnecessary requirement for a six-month in-person visit for patients currently 
receiving these services via telehealth. Additionally, while APA supports removing unnecessary site-of-
service requirements like the ones described in your draft bill, we also have some questions and 
potential patient safety concerns about the provisions granting the Secretary broad authority to 
allow additional types of providers to offer services via telehealth and would welcome an opportunity to 
work through those issues with you.  



 
 

 

 
Telehealth expansion certainly represents an innovative enhancement of the U.S. mental and behavioral 
health care system. Additionally, there are several innovative and evidence-based models, such as the 
Primary Care Behavioral Health (PCBH) model, of integrating primary and mental health care that may 
rely on telehealth as a means of expanding access to care, improving patient outcomes and satisfaction 
with care, and reducing overall treatment costs. We suggest language requiring coverage and 
reimbursement of services provided through evidence-based models of integrated care.  
 
While PCBH and other integrated care models promote the aforementioned goals, there are challenges to 
the adoption of these models by health care practices. These include significant changes to providers’ 
physical offices, information technology systems, management procedures, clinical staffing and policies, 
health records and data tracking practices, and provider education and training.2 Given these challenges, 
as well as differences in patient populations and the goals of the integration effort, there is no “one size 
fits all” approach to effective integrated primary care, as approaches to integration should be responsive 
to the specific needs and environment of the community. We urge you to include language to incentivize 
adoption of all evidence-based integrated care service delivery models. 
  
ERISA Plans  
One of the biggest concerns related to telehealth among our members continues to be self-insured ERISA 
plans that are not subject to state telehealth mandates.  These plans constitute at least half of the nation’s 
employer-sponsored health insurance coverage.  Some of these plans voluntarily continue to cover 
services furnished via telehealth and recognize the value of telehealth to employee mental health and well-
being, but others have already ended their pandemic-related flexibilities in telehealth coverage, 
constricting access to vital care. Because of these concerns, we urge you to include in Cures 
2.0 provisions that would require parity between mental health services provided in-person and via 
telehealth, both for fully insured plans and self-funded ERISA plans.   
 
Another problem that became clear during the pandemic is that patients and their psychologists 
often cannot tell whether employer-sponsored coverage is a self-funded plan immune to state telehealth 
mandates because the insurance card only discloses the name of the insurance company that administers 
the ERISA plan. This basic information about the type of plan they have, what telehealth requirements 
apply, and where to direct complaints about coverage should not be a mystery to the tens of millions of 
Americans covered by these plans. Even when patients or psychologists verify that plans are governed by 
ERISA, it is often difficult to determine the telehealth policies under that plan. To address these problems, 
we urge the simple fix of a transparency mandate: all ERISA plans should be identified as such on the 
employee’s insurance card, mirroring a recent Massachusetts bill (2021 SB 651) that would require 
employer fully insured health plans regulated by the state insurance commissioner to identify themselves 

 
2 Zerden, L. D. S., Lombardi, B. M., Richman, E. L., Fraher, E. P., & Shoenbill, K. A. (2021). Harnessing the electronic 
health record to advance integrated care. Families, Systems, & Health, 39(1), 77. 



 
 

 

on the insurance card. In addition, the card should provide the website on which beneficiaries and 
providers can find current, accurate information about the plan’s telehealth policies. 
 
Parity Enforcement 
APA applauded the original 21st Century Cures Act for its strengthened enforcement of the Mental Health 
Parity and Addiction Equity Act of 2008 (MHPAEA). In a 2017 hearing concerning the status of parity 
enforcement, APA testified to a major gap in MHPAEA enforcement – the near-total absence of a 
significant federal presence enforcing federal parity law for the tens of millions of individuals who rely 
on employer-sponsored insurance coverage, as opposed to the self-insured ERISA plans discussed above.  
Five years later, we urge you to use Cures 2.0 as a vehicle to close that gap.  
 
For most health insurance provided by employers, state insurance commissioners have primary 
enforcement authority and HHS has secondary enforcement authority.  However, HHS interprets its 
secondary enforcement authority to mean that it only enforces the law in a handful of states. In APA’s 
2017 testimony, we described why we disagree with that interpretation. As a result of this interpretation, 
however, HHS engages in no parity enforcement efforts at all in the vast majority of states. These states 
are left to enforce critical but very complex issues like network adequacy, and often without the resources 
or expertise to address them. While the Department of Labor (DOL) handled 180 parity complaints last 
year, HHS only resolved three. 
 
One remedy for this enormous gap in enforcement would be to draft language granting DOL secondary 
enforcement authority over parity violations by employer-sponsored insurance plans whenever the 
relevant state agency cannot or will not take action on a credible parity complaint or concern.  DOL has 
demonstrated its expertise and ability with parity enforcement regarding self-insured plans.  An alternate 
solution could be language clarifying that HHS must step in and act in those circumstances. 
 
Medical Research  
APA will comment separately on the structure of the Advanced Research Projects Administration – 
Health (ARPA-H) under Section 501 also proposed by President Biden to pursue transformational 
breakthroughs in medicine. In brief, while APA has concerns about an agency with a budget as large as 
$6.5 billion funding projects without peer review, a smaller agency focusing on true innovation seems 
more of a complement to the work already undertaken by NIH. APA is also a strong supporter of the 
Research Investment to Spark the Economy (RISE) Act and appreciates its inclusion in this bill. Many 
millions of dollars of research losses within universities and labs have gone uncompensated during the 
COVID-19 pandemic.  In addition, both the limitations encountered in the public health response to 
COVID-19 and the surge in substance use disorders and drug overdose deaths show the vital importance 
of behavioral research.  We applaud recent proposed increases in the NIH Office of Behavioral & Social 
Science Research.  We believe these investments will prove invaluable not only in responding to future 
epidemics and reducing substance use disorders, but also in addressing health disparities and improving 
community resiliency in the face of climate change impacts. 



 
 

 

 
Substance Use Disorders 
More than 93,000 Americans died of a drug overdose in 2020, an increase of nearly 30% above 2019 
deaths.  Over the past few years both Congress and federal agencies have increased resources and made 
policy changes to address the drug epidemic, but we must do more.  The 21st Century Cures Act 
contained provisions to promote access to effective treatments, and there are two important ways in 
which successor legislation can help address the horrible toll of substance use disorders are taking on 
our country.  First, Medicare coverage should be expanded substantially, so that beneficiaries with 
substance use disorders can be treated in freestanding facilities offering community-based care, in 
intensive outpatient and partial hospitalization programs, and in residential programs.  Second, Congress 
should work with the Biden Administration to establish broad access to the use of contingency 
management services in treating methamphetamine and cocaine use disorder, and as a component of 
treatment for other substance use disorders.   
 
Contingency management (CM) is a behavioral treatment that provides reinforcement for targeted 
behaviors, such as abstinence from substance use, and its effectiveness is supported by decades of 
research.3  In fact, contingency management is one of the most effective treatments for substance use 
disorders.4  Both the National Institute on Drug Abuse and the Substance Abuse and Mental Health 
Services Administration recognize CM as effective, and it is used within the Veterans Health 
Administration.5  Contingency management is the only truly effective treatment for methamphetamine 
and cocaine use disorders, which are increasingly involved in drug overdose deaths.  Unfortunately, only 
a small minority of patients receive CM services, due primarily to restrictions on the use of financial 
incentives related to treatment under the federal anti-kickback statute which affects referrals to federal 
health care programs.6  We urge the inclusion of legislative language to establish widespread access to 
evidence-based contingency management services. 
 
Workforce  
APA also encourages you to include the bipartisan Mental Health Professionals Workforce Shortage 
Loan Repayment Act (H.R.3150), which aims to increase the number of qualified providers employed in 
underserved communities by authorizing a student loan repayment program for mental and behavioral 
health care professionals who commit to working in an area lacking accessible care. Nationally, the 

 
3 Roll, J. M., Higgins, S. T., & Badger, G. J. (1996). An experimental comparison of three different schedules of 
reinforcement of drug abstinence using cigarette smoking as an exemplar. Journal of applied behavior analysis, 29(4), 
495-505. 
4 Oluwoye, O., Kriegel, L., Alcover, K. C., McPherson, S., McDonell, M. G., & Roll, J. M. (2020). The dissemination and 
implementation of contingency management for substance use disorders: A systematic review. Psychology of Addictive 
Behaviors, 34(1), 99. 
5 Petry, N. M., DePhilippis, D., Rash, C. J., Drapkin, M., & McKay, J. R. (2014). Nationwide dissemination of 
contingency management: The Veterans Administration initiative. The American Journal on Addictions, 23(3), 205-210. 
6 Office of the Inspector General. (2011, December 12). Federal Anti-kickback Statute. U.S. Department of Health 
and Human Services. Retrieved July 16, 2021, from https://oig.hhs.gov/newsroom/oig-podcasts/federal-anti-
kickback-statute/  



 
 

 

U.S. faces a serious shortage of mental and behavioral health providers, including psychologists, which 
has been further exacerbated by the pandemic. According to results from SAMHSA’s 2016 National 
Survey on Drug Use and Health, approximately 20 percent of the population with any mental illness had 
unmet mental health needs during the previous year, including 39 percent of the population with serious 
mental illness reporting unmet needs. The supply of psychologists is projected to be insufficient to meet 
the demand for their services from 2015 to 2030. This legislation would incentivize highly trained 
mental and behavioral health specialists to obtain training as psychologists and provide care to 
underserved populations in both rural and urban settings.  
 
Thank you again for the opportunity to weigh in on this piece of legislation. APA stands ready to assist 
your offices in crafting impactful solutions to expand the nation’s mental and behavioral health 
system.  Please contact Andrew Strickland at astrickland@apa.org if our association can serve as a 
resource.  
 
 
Sincerely,  
   
   
Katherine B. McGuire  
Chief Advocacy Officer  
 


